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COMPTROLIER GUNERAL OF THE UNITED STATEY
WABMINGTON, 1.C, 20048
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Ths Hoonorable -
The Secratary of Health, Education, '
and Welfare

Pear Mr, Secretary: S " .
We refer tu tha latters of Jwna 18 x\d July 2, 1973, from the Office
of the Secratary submitting xeportn on a corngressional inquiry into the’
propriaty of the procuresent methods utilinod by the National Inatitutes
of Neulth (NIK), Bethcsda, Marylind, under invitation for bide No, NIH-
138-(V)~261CC, - '

The invitation, which solicited bids for the supply of CGolden Syrian
Hansters, wvas iasuec on March 14, 1973, as a 1}0-percent sat-aside for
small business concerns, Bid opening was set for Harch 29, On Harch 28
the procurement activity received a requent fxrom ARS/Sprague-Dauwley (5D)
for a copy of tha {nvitation andi for an extension of the bid opening date,
/it that tims, va arun advised, tho procuvemant activity was unavarae that §D
Was & large business concewn, Bacsuse of this raquast, however, a review
wvas made of the procurement filé, This review fndicated that as of March 28
waly one potential bid had haen received, Also, one proapective bidder had
fnformad the procurcment activity that it would be uvnable to submif: a bid.
Bavause of tha consequent bolief that compatiticy mizht not be obtained for
the procurement, thu invitation was mmended tc extend the bid opaing date
to Aprid 9, 1973, Tha awendmant was forwarded to the 12 firms on tha LfAderun!
1ist, aa vell ac to SD to vhich an invitation vas also sent,:

7' After Sssusnce of the umandwent, it vas decfded to contact those firms
widch had not rxeplicd to the invitation to datermine whuthar thay would be
subnitting bids by the unew opeuning date, 0f these firmg, nine vare known f¢
be small busninesses, vhilae the statuy of tha others vas \mcl.ear. Fiva of
the snall husiness concems indicated thoy would not bid on tha procurezent}
two verxe, it appears, not contacted, oue becausa no telephone listing for

" the fim was found, The othar two, Lakeview latmter Colony (l.akeview) and
Engle Laboratory Animals, Inc., (Engle), had submitted bida previously, tha
latter firm having unfortunately not receivad notice of thy amendment befora
hand~deldvering its bid to the procurement nctivity on the bid opening date.
Of the fcur remaining firms, two indicated thay wouid not t4{d, and another
irdicated that {ts subsidiary would inetead bid (su invitation was subse- . .

' quently mailed to the subsidiary on Maych 29). Thin Ceneral Hanaper of the ..
fourth of thesa prospective biddera, 8D, telephonad the procvurcment offics ..
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_ on April 2, and at that time {t was lesrpned that £D was lavge Lusinerq,
Durivg the conversation he requested ttat the imall businesy set-aside

requirement ba doleted from the inmvitation so that his filrm night submit

& bid on the procurement, ¥%e alsy asked whethor the requirement had

pruviously been restricted to anall busineass, and when advisad fhat it

had been and that the present contractor was Laksview, he questivned the

alze of Lakeview due to its alleged affiliation with Charles Rivey Broeding

Laboratories, Inec,

-

In view of these facta, amendmen: No, 2 to the solicitation was Isesued
on April 2, deleting the szall business set-aside requirement and extending
the bid opening dsate to April 17, We are advieed that the Small Dueineps
Adnministration (SHA) representative wao informed of this decision ou April 3,

Hu, reportedly, covncurred therein,

Three bids were receivad uhdar the invitaiion. Evaluation; of each
showed tha followings

PR T L T T R T
(1) 6D had submitted the low bid of '$40,515; howover, the bid
was detormined to be ponrosponsive because the outline of
' tha neans of tranaportation to he utilired, as vequired by
the invitation, did not include the mathod of transportation
vo be used in making duliveries to the laboratoriee at NI,

F

- (2) Lakeview submitted the sccond low bid of $43,875; however,

' the bid wae datermined to he nontresponaive becauss evidenre . .®
of a viral serology test basad on a represtntative pample '
of the colony ard a written description or photographs of

ﬁ with the bid as was required by the invitation, , e

.+ (3) Enzle submitted the third low bid of $44,175; however, the
/ . bid was determined to be nonresponsive becauase the biddaer
dii1 not, as required by the invitation, provide information
= .with its bid as to the type of vohicles to be used in trans-
porting the hamsters to ~nd from the airport, the qualifica-
" tions of the driver(s) of the vehicle(s), and the nanme of

the interior and axterior of tha facilities wers not submitted .

the Washiongton, D.C., area firm wvhich would pick the hamaters .

up at the airport, S : ! \ Lo ..

. . .
ﬂecuuua all three bidu were found to he nonresponsivy, it wae datermined
that the procurement would be negotiated under the authority of 41 U.S.C.
252(c) (10) which ellowe negotiationo to be conducted in siruations whare it
" 18 imponesible to secure competition for procurements of property or servicea.-
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Negotiatinna ara pow Leing conducted with Lakeviey and 8D under requast
for proposeis 73P-(V)-310CC, DIngle withdvew from the nagotiated provure-
maut viien requirements for item llo, 2, pregnant hamsters, wers reduced
fron a quantity of 5,000 to 2,000,

Ao regards the decisions,firet,to make the procurement a total
set-aslde foy small busineay and, secondly, to delets this requirvement,
it has Leen tha prsition of our Ofilcs that the deterninsticn of whether
there is a ressonable expectation of roceiving a sufficiont number of
bida urder a total set-aside to assura yeasonable prices 1o within the
anbit of svund sdministrative discretion and 5711l not be questioned by
our Office without a clear showing of aun abuse of such discration, 45 ¢
Comp, G=n, 229, 2)1 (1965), Wa wote that tha total set-aside require~
went was deleted on the grounds that at the time such action was taken,
only one poasible hid was at the procurement activity, that bid being
from a fi{rm vhich was alieged by o) hopeful larpe business to be posaibly
larpge business. Yhis, of couxss, ignoren the fact that the size statua
of Lukeview wag rapresonted by that fivw to be small business and no
proof existed to dlsprove such rapresentation, It also ignozres the fact
that Yngle had subnitted a bid on Maxch 29, and although it had then
withdrawn its bjd attar the time for bid opening was extended, it could
have reasonably boen presumed that it would submit another Hid, At
miniounm, the firm could have been asked its intentiops when tha others
wvere, From the record it does not appear that aucli was done, However,
in vicw of tha concurrence of the 5BA vrepresentative with tha deletion .
of the sot-aside requirement, and the fact that Engle has now declined
to bid on the procurement activity's changed needs, we will not object
to the procedures currently being utilized in this instance, We do,
hovever, recommend that any necesvary action be taken to assura that in
future procuremants, the denisions to make & total set-asidc, or tha
deletion thercof, be carefully consldered, potential sources of axall
business interast ba thoroughlyy inveotigated, and the basis of the
deternination be fully explained and documented,

Concorning the daternination that nll three bids wore nonrasponsive
to the invitation and, consequently, that the prccuremsnt should be a
negotiated one, »3 balieve the procurement activity to have been iIn error,
Yicvstly, we do not believe that information as to how tha hamsters would
be transported to the procuremsnt aativity goes to any question othor
than the bidder's ability to perform, 7Tha ewma is true for the descrip-
tion or photographs of the bidder's facilitias, Theasa vre quastions of o
bidder's rsoponsibility, Further, although in this ce24e evidence of .
vicsl sorolopy was required with the bid rather thap as preaward testing, ..
"wae believe that the roquirement for t“hat widence alpoo vas proparly & e
question of the bidder's vresponsibility rather than of the responsiveness -
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of the bid, Sas D~169330, Hay 14, 1970, The biddar bound himself wundar
the specifications to daliver hamsters "in physically sound and hsalthy -
condition * & & fraa of wounds, scars, exteinal parasites, and clinical -
odgne of disecass or of sub~clinical dissasas such as actrosalia and
lymphocytic choriomeningitis,"

In this vegard va ara adviyed by the sgency that a bidder would be
rejected only if tha aninals tested had actromelia or lymphacytic chorio- .
meningitis, Results of teating for othar subclinical disesars ware to be -
used caly by the ageucy official accepting delivery to detemine for vhich .
tests t' a hamstar could be used, If such {s the cass, va belisva the
agency has not clearly expressod its needs, The spocifications state that
tha animals shall be free of all subclinica) disensen, not junt the two’
cenumeratod, In this respect also, the specificatione call for "evidouce
of viral serology," The agency interprets this, apparsntly, to roquire
subnission of a test report fxom an independent: t sting laberatory.

Lokeview enumernted the appropriate diseases in {ts bid and followiag
thase atated:

“Tasts have been negative for ar) but VN and Seadal, "
Samplis are submitted to Seton Hall and to Charles A )
Rivor Breeding Laboratories,' v :»;."'
This would appear to meet the specifications raquirement. If tha agency | .
wanted more, then such shousld be opelled out in the specifications, L
. 4 Y ":

Althicugh we conclude that avard should have boen made to the low . =+
bidder under the invitation for bids and that conducting subsequent ?
nogotiationy icatead vzs improper, we will not object to the negotie- P
tions now boilag conducted under the recently issued request for pyopouals ...
innenuch as the needs of the agarcy have changed since tha openiny of bids .

- and inasnuch as ua do not believe that use of ncgotiations will, {u this

casn, negate the saxinva possible compatition which advertised procure-

ments actesmpt to furthor, It seems apparent from the facts that those .
two firas engagnd in the negotiations atve the cunly onas viich would compata

on this procurement in any case,

Na trust that actiona will ba taken to ensure that deficicncics wtuch T

as tlweao enunarated above will not oceur in future procuremauts, Tomrd
f | "~ Sincarely yours, ', . '
) ) ’
. gﬂul__é . debliﬂl .
: , - _ ' - .-
' . . For tho Camptroller Caneral 1Vne
: "0f the United States
) ' . -—r‘ . - e - )
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